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To determine with respect to Four Jacks whether
there is reasonable possibility that the tower height
and location proposed would constitute a hazard to
air navigation.

To determine which of the proposals would, on a
comparative basis, better serve the public interest.

To determine, in light of the evidence adduced pur
suant to the foregoing issues, which of the applica
tions should be granted.

casting Company ("Scripps Howard") and the competing
application of Four Jacks Broadcasting, Inc. ("Four Jacks")
for a construction permit for a new television facility on
Channel 2 at Baltimore, Maryland. The issues set under the
HDO are:

2. This Partial Initial Decision decides only the qualifying
issues that were added by the Presiding Judge against both
parties after the release of the HDO. Rulings on these
issues may resolve this case without the necessity for a
resolution of the comparative issue. l Garden State Broad
casting Limited Partnership v. F.Cc., 996 F.2d 386, 394
n.l0 (D.C~ ,Cir. 1993) (where Commission disqualifies a
challenging applicant a full comparative hearing is not
necessary).

3. Four Jacks received a favorable summary disposition
of the air hazard issue. Memorandum Opinion and Order,
FCC 93M-315, released June 1, 1993. Phase I hearings were
held on November 8, 9, to, 12, 15 and 16, 1993 in Wash
ington, D.C. There have been no proposed findings filed
on the comparative issue.z

4. On February I, 1994, issues were added against both
parties based on posthearing filings. See Memorandum
Opinion and Order FCC 94M-50 (qualifying issues added
against Scripps Howard) and Memorandum Opinion and
Order, FCC 94M-51 (qualifying issues added against Four
Jacks). These issues could not be resolved by summary
decision. See Memorandum Opinion and Order, 94M-I77,
released March 18, 1994 (Scripps Howard's motion denied)
and Memorandum Opinion and Order, FCC 94M-246, re
leased April II, 1994 (Four Jacks' motion denied). Phase II
hearings were held on the issues added against Scripps
Howard on September 7-8, 1994, and on the issues added
against Four Jacks on Septe~ber 12-14, 1994. In accor
dance with a briefing schedule requested by the parties,

Released: May 18, 1995

File No. BPCT-910903KEFOUR JACKS
BROADCASTlNG, INC.

and

For Renewal of License of Station WMAR-TV
Baltimore, Maryland

For a Construction Permit for a New
Television Facility on Channel 2
at Baltimore, Maryland

~,18 2..J.85
Federal Comm••ications Commission

WashlftltOn. D.C. 105M

O· ISPA -.. ,., ,. r'··:"', l:'I yAI", tl :::.i D,

Issued: May 10,1995;

Appearances
Kenneth C. Howard, Jr., Leonard C. Greenebaum, Sean H.

Lane, Stephanie S. Abrutyn and Ronald F. Wick on behalf of
Scripps Howard Broadcasting Company; Martin R. Leader,
Kathryn R. Schmeltzer and Gregory L. Masters on behalf of
Four Jacks Broadcasting, Inc.; and Charles E. Dziedzic and
Robert A. Zauner on behalf of the Chief, Mass Media
Bureau.

PRELIMINARY STATEMENT

1. This case was commenced by Hearing Designation
Order DA 93-340 ("HDO") published in 8 F.C.C. Red
2326, released April 1, 1993. It is a comparative proceeding
on the renewal of the broadcast license of VHF Sta~ion

WMAR-TV (Channel 2) held by Scripps Howard Broad-

1 On February 2S, 1994, the Commission ordered the freezing
of all comparative issues while it reviews the comparative cri
teria. Public Notice 9 F.C.C. R~d lOSS (1994). That freeze order
was responsive to a judicial determination that the integration
criterion was arbitrary and capricious and therefore unlawful.
Bechtel v. F.C.C., 10 F.3d 875 (D.C. Cir. 1993). The Commission
authorized the continued litigation of qualifying issues provided
that the case could be fully resolved without the need for
subsequent comparative findinas. See Public Notice FCC 94-204
(released August 4, 1994) Modification of FCC Comparative Pro-

ceedings Freeze Policy (Commission reaffirms that during freeze
Administrative Law Judps will continue to issue decisions
w,here consideration of comparative qualifications is unneces-
sary to resolve the case). .
2 The parties were scheduled to file proposed findinas on the
comparative issue on January 14, 1994. At the request of the
parties. that date was cancelled and the parties were allowed to
file on February IS, 1994. See Order FCC 93M-771, released
December 29, 1993. Later, that date was cancelled in light of
Beehlel, supra. See Order FCC 94M-SJ, released February 2,
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:

Proposed Findings of Fact and Conclusions of Law were
filed on December 23, 1994, and Reply Findings and Con
clusions were filed on February 1, 1995.3

FINDINGS OF FACT4

Scripps Howard Broadcasting Company

5. Findings are made with respect to Scripps Howard on
the following issues:

A. To determine whether Scripps Howard misrepre
sented or was lacking in candor in connection with
deposition testimony and/or pleadings and/or delayed
production in discovery relating to NBC documents
used in connection with preparing a hearing exhibit
that was relevant to the renewal expectancy.

B. To determine whether Scripps Howard misrepre
sented or was lacking in candor in connection with
deposition testimony and/or pleadings and/or corre
spondence served on the Commission relating to the
status of Janet Covington's diary of 1991 and/or Janet
Covington's notes of 1992 which were used in con
nection with preparing a hearing exhibit that was
relevant to the renewal expectancy.

C. To determine the effect of the foregoing issues on
the qualifications of Scripps Howard to hold a Com
mission license for Channel 2 in Baltimore, Mary
land.

Memorandum Opinion and Order FCC 94M-50, released
February 1, 1994. The issues were sought by Four Jacks
and were opposed by the Bureau.

6. The license renewal period for Scripps Howard was
May 30 to September 3, 1991. Four Jacks filed its applica
tion on September 3, the last day of the renewal period.
(SH Exh. 46.) A renewal expectancy will be awarded to an
incumbent licensee provided that community related pro
gramming which meet ascertained community needs can
be shown to have been developed, programmed and broad
cast by the licensee during the renewal period. It is an
important issue for an incumbent licensee to establish. The
initial discovery efforts of Four Jacks had focused on
Scripps Howard documents that would show whether and
how Scripps Howard had sought to ascertain community
needs.

7. In the Summer of 1992, Scripps Howard's counsel
instructed Ms. Emily Barr, WMAR-TV's Director of Broad
cast Operations, on how to prepare an exhibit that would

1994.
3 If one or both of the applicants is found to be basically
unqualified, there would be no need for further consideration of
this case under revised comparative criteria. See Garden State
Broadcasting, supra. Alternatively, based on representations in a
Joint Request For Approval Of Settlement AlJ'eement that was
recently filed, if both parties should be determined to be quali
fied, the parties will withdraw from this litigation. Under the
AlJ'eement, Four Jacks' application would be dismissed with
prejudice and Scripps Howard's renewal application would be
granted. Each party is to pay their respective costs and there
will be no payment to Four Jacks in return for its dismissal.
Other non-adjudicative proceedings not in issue here that are

qualify for the renewal expectancy. (Tr. 576.) She prepared
such an exhibit from information concerning
ascertainment efforts which she obtained from her own
calendar entries and from the calendar entries of the sta
tion's General Manager, the Director of Public Relations,
and Mrs. Covington, who was formerly the Director of
Public Affairs. Mrs. Covington had retired in December
1991. (Tr. 576-77, 657.) Ms. Barr also spoke with those
same persons about their ascertainment activities during
the renewal period. (Tr. 576.) Based on the efforts of Ms.
Barr, Scripps Howard compiled a hearing exhibit contain
ing the universe of its evidence on renewal expectancy.
(See SH Exh. 3 Alt. E.)

8. On June 11. 1993, Four Jacks served a Motion For
Production Of Documents. The Presiding Judge ordered
Scripps Howard to produce, inter alia, (a) copies of all of
its IssueS/Programs Lists for the renewal period that relate
to programming; (b) copies of all documents relating to the
IssueS/Programs Lists; and (c) copies of all program logs for
the renewal period. See Order FCC 93M-400, released June
24, 1993. A request by Four Jacks for all documents that
Scripps Howard considered relevant to its claim for a
renewal expectancy was denied by the Presiding Judge
because it was too broad and it would require Scripps
Howard to disclose legal theories and thought processes. [d.

9. In the course of the ensuing document production,
. Scripps Howard failed to turn over copies of facsimile
correspondence between Scripps Howard and NBC regard
ing NBC program printouts. The NBC printouts were re
trieved at Scripps Howard's request for the purpose of
determining the programming of NBC which might qualify
as evidence relevant to renewal expectancy. Scripps How
ard also failed to produce copies of Mrs. Covington's cal
endar for 1991 or copies of her notes which she had
compiled in 1992 from her 1991 diary entries. The
facsimile correspondence relating to the NBC printouts and
the Covington notes were relevant to Four Jacks' discovery
and were responsive to the Presiding Judge's Order. It is
found as a fact that Scripps Howard had the documents but
failed to produce them on time.

NBC Faaimlle Correspondence
10. A discovery dispute arose over Scripps Howard's

NBC facsimile correspondence (sometimes referred to only
as "correspondence") shortly. before the first evidentiary
admissions session. Records of NBC programming were not
retained by Scripps Howard. Not even records of network
programming that were issue responsive were retained. In
order to fill that gap, Ms. Barr contacted NBC for informa
tion on the relevant network issues-responsive program
ming that WMAR-TV had aired during the license term.s

Complete copies of the NBC programming documents

before the Commission or a Bureau Chief would be dismi~o;ed

voluntarily. There also would be no payoffs in connection with
those dismissals. The Bureau has no objection to the Settle
ment.
4 Exhibits are referred to as "SH Exh." for Scripps Howard
and "FJ Exh." for Four Jacks. Reference is made to Propo..ed
Findings of Fact and Conclusions of Law as "PFC". Reply
Findings and Conclusions are referred to as "RPFC." The In
telJ'ation and Diversification Statement filed by Four Jacks is
referred to as the "IDS".
S During the Summer of 1992, Ms. Barr contacted ~BC'~
archivists in New York and in Los Angeles. Each of the ar·
chivists returned Ms. Barr's telephone calls and verified the
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were timely furnished to Four Jacks in discovery. It was
Ms. Barr's requesting facsimile correspondence that was the
subject of the proposed subpoena.

11. On August 10, 1992, Ms. Barr had communicated to
the NBC archivists in her facsimile message that:

[W]e are in the midst of a license challenge and need
information about specific NBC programming (both
news and non-news) for our attorneys. As I men
tioned on Friday, we are looking for examples of
programming, both network and local that dealt with
the ascertained issues we identified through inter
views and local community leaders. The period in
question is June 1, 1991 through September 30, 1991
and the issues are as follows: [Twenty issues speci
fied.]6

(SH Exh. 36 at 2 and Tab A; FJ Exh. 19.) This evidence
would be probative of Scripps Howard's reliance on NBC
for its local ascertainment. Ms. Barr was deposed on July
16, 1993. In her deposition, she accurately described the
message that she had sent to the two NBC offices. But she
also stated, erroneously, that she had not retained copies of
the facsimile. (SH Exh. 36 at 3 and Tr. 1708.) Specifically,
when asked at her deposition if she had a copy of her
facsimile she responded "No, I don't."

12. Three months later, Four Jacks decided to seek the
evidence from NBC through a subpoena. On October 20,
1993, eighteen days before the Phase I hearing, Four Jacks
submitted a request for subpoena which the Presiding
Judge denied. It was held that Four Jacks was seeking
relevant discovery evidence. However, in view' of the pas
sage of time from the JUly deposition, the imminence of
the hearing date, and the possibility of delay in the enforce
ment of a third-party subpoena or in the search for the
documents at NBC, Four Jacks' request for a subpoena was
denied. See Order FCC 93M-672, released October 23,
1993.

13. Four Jacks filed a Request For An Interlocutory
Appeal and Scripps Howard filed an Opposition. The Pre
siding Judge called a conference for October 27, 1993, in
an effort to resolve the discovery dispute without further
litigation and without delaying the hearing. Scripps How
ard had represented in its Opposition of October 26, 1993,
that the NBC correspondence (Barr's facsimile to NBC and
Cole's facsimile response) was not in the possession of
WMAR·TV and that a search for the documents would be
time consuming. At the conference held the next day,
Scripps Howard's counsel disclosed that the NBC facsimile

availability of the information. Shortly thereafter, on August 10,
1992, Ms. Barr sent facsimile requests to both NBC sources for
programming that dealt with' twenty ascertained issues. (SH
Exh. 36 at 2; Tab A; and FJ Exh. 19.) The isSues identified for
NBC were taken directly £tom WMAR-TV's issues and program
lists. (SH Exh. 36 at 17-18.) The New York archivist, Nancy
Cole. responded to Ms. Barr's request by facsimile which in
cluded examples of the types of documentation that were avail
able. After receiving Cole's facsimile, Ms. Barr informed her by
telephone that the NBC documents would be appropriate. (SH
Exh. 36 at 2.) Ms. Barr received responsive programming docu
ments from NBC offices in New York City (news) and Los
Angeles (entertainment) totalling over two thousand pages. She
made copies of the documents before sending them to Scripps
Howard's attorneys.
6 Four Jacks notes that WMAR-TV's second quarter is-
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correspondence had been discovered by Ms. Barr after she
had been asked to look again for the NBC correspondence.
(Tr. 1710-12.) The documents were then sent by Ms. Barr
to Scripps Howard's counsel by facsimile transmission at
5:45 p.m. on October 26. 1993,

14. Four Jacks asserts that Scripps Howard had a motive
to keep the NBC correspondence from being discovered
because they would have been used in deposition discovery
of Ms. Barr to show that Scripps Howard's ascertainment
had to be constructed. in 1992 through NBC because the
station's internal contemporaneous programs/issues lists for
1991 were missing. See Four Jacks RPFC at 5 and fn.6,
supra.

Janet CovinltOn's Notes
15. Scripps Howard had no prescribed system for retain

ing information on efforts to ascertain community needs
and interests. Therefore, in the course of her preparation of
the renewal exhibit in the Summer of 1992, Ms. Barr
relied on her calendar notations for the relevant informa
tion. She also intended to obtain the calendars of three
other persons who had relevant information: Arnold J.
Kleiner, Maria Vellegia, and Janet Covington. (SH Exh. 36
at 5.) In addition, she spoke with these individuals about
their activities and recollections.

16. Ms. Barr secured the calendars of Mr. Kleiner and
Ms. Vellegia. However, Mrs. Covington had retired from
Scripps Howard at the end of 1991. When Ms. Barr con
tacted Mrs. Covington, the latter advised that she had her
calendar. Mrs. Covington offered to construct notes of her
calendar entries wliich would be more readable than her
original calendar notations. (SH Exh. 38 at 37-38.) Mrs.
Covington had formed an opinion that her calendar "short
hand" entries would contain dates and names that would
be meaningless to others without further explanation. (SH
Exh. 38 at 39·40, 42.) Ms. Barr accepted the offer without
verifying the legibility of the calendar entries and requested
specifics on the dates of meetings, the identities of persons
who attended, and summaries of the subjects discussed. (SH
Exh. 36 at 6.) Mrs. Covington prepared the notes and
forwarded them to Ms. Barr. (SH Exh. 36 at 6.) Mrs.
Covington did not retain a copy of her notes and she was
not furnished a copy by Scripps Howard. (SH Exh. 38 at
54.)

17. Ms. Barr testified that she made considerable use of
the Covington notes for items that she thought should be
included in the Scripps Howard ascertainment exhibit. She
edited Mrs. Covington's notes for selective inclusion in
Scripps Howard's renewal exhibit. (SH Exh. 36 at 7 and

sues/programs lists for 1991 reflected the issues of
unemployment, the media, social welfare and child abuse. But
those issues were not included in the third quarter's is
sues/programs lists. The third quarter issues were set on Octo
ber 10, 1991, after the third quarter had expired. The lists
contained seven new issues: literacy, economic development,
homelessness, redistricting, the Supreme Court. cultural devel
opment and youth concerns. (SH Exh. 3. Att. F; Tr. 614-15.)
The importance of the renewal expectancy provides a motive
for an incumbent to model issues/programs lists to program
ming after the fact. But there is no indication that WMAR·TV's
programming was fabricated. Therefore, there is no evidence of
a misrepresentation and the adclition of after-the-fact issues
bears only on the lesser weight to be given the renewal evidence
which is not directly at issue at this time.
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SH Exh. 37.) There is some evidence that after receiving
the notes, Ms. Barr and Mrs. Covington discussed some of
the entries. (SH Exh. 36 at 6.) At the insistence of Scripps
Howard's attorneys, Ms. Barr asked Mrs. Covington for the
calendar in the Summer of 1993. (SH Exh. 36 at 8-9.) By
that time. Mrs. Covington and her husband had moved
their resiaence and the calendar could not be found. (SH
Exh. 38 at 38, 55.) There was testimony of Ms. Barr which
is sufficient to show that she had failed to organize the
calendars in a central place until 1993. (SH Exh. 36 at 7
and Scripps Howard's PFC at 15 reflect that calendars and
the Covington notes were for a time left in a pile on the
floor of her office.) The materials were eventually stored by
Ms. Barr in a file cabinet sometime in 1993 and these were
later transferred to another file cabinet in late 1993 or
1994. (SH Exp. 36 at 7-8.) It was determined that in June
1993. Ms. Barr had sent the Covington notes to Scripps
Howard's attorneys and that she had kept a copy.

18. It was in June-July of 1993 that Ms. Barr began to
assemble documents in response to Four Jacks' document
request. (SH Exh. 36 at 8.) It was also at that time that
Scripps Howard's attorneys requested from Ms. Barr the
calendars that were used for the renewal exhibit, including
Mrs. Covington's calendar. (ld.) Ms. Barr informed Scripps
Howard's counsel that she had no calendar for Mrs.
Covington but that she had relied on the Covington notes.
She believed at the time of her deposition in JUly 1993 that
she had discarded the Covington notes. (SH Exh. 36 at 12.)
In fact, she had forwarded the original set of Covington
notes to Scripps Howard's counsel on June 25, 1993. (SH
Exh. 36 at 9 and FJ Exh. 31.) However, in her testimony
and on cross-examination, Ms. Barr asserted that she could
not recollect sending the Covington notes to' counselor
making a copy of the notes. (SH Exh. 36 at 8 and Tr. 1600,
1607, 1609.) Later, in February 1994, the notes which Ms.
Barr had sent to counsel were found in the files of the law
firm and a copy of those notes was located in Ms. Barr's
file drawer.

19. After the issues were added, an attorney visited Ms.
Barr in order to prepare for. the Phase II hearing. There
was no specific effort made to find the Covington notes
which up to that point were believed to have been dis
carded. But for some other purpose, Ms. Barr looked into
a file which she had in her cabinet that was marked
"Memos To B&H [Baker & Hostetler)". There she found a
copy of the Covington notes. She testified that she had no
recollection of ever making a copy of the Covington notes
or of placing the copy in the file drawer. That copy of the
Covington notes also contained a cover sheet which was a
"post it" note that Ms. Barr had written stating: "Janet
Covington's original notes to me regarding appoint
mentslascertainments. She did not save the original cal
endar." (SH Exh. 36 at 9-10.) Ms. Barr also had sent a
separate memorandum to an attorney at Baker & Hostetler
dated June 25, 1993, which identified the Covington notes
as having been prepared "specifically for this license Chal
lenge issue but she did not save her actual calendar." (FJ
Exh.31.)7

7 That latter notation is probative of a claimed work product
exemption from discovery. But the Presiding Judge denied ap
plication of the work product exemption on the grounds- that
Four Jacks had shown a sJ*:ific need for the notes, partiCUlarly
since the Covington calendar was considered lost. Memorandum
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20. On July 13, 1993, eighteen days after Ms. Barr had
sent the Covington notes to Baker & Hostetler, an attorney
stated in a letter to Four Jacks' counsel that Mrs.
Covington had once possessed notes prepared in 1991 that
recorded various ascertainment meetings but she had not
retained those notes. (FJ Exh. 30.) That statement was
inaccurate because it at least implied that Mrs. Covington
had prepared contemporaneous notes in 1991 when in fact
the notes were a reconstruction prepared in 1992 for the
purpose of assisting Ms. Barr in her preparation of Scripps
Howard's renewal exhibit. Ms. Barr did not participate in
the preparation of that letter. She also corrected the
misstatement in her testimony. (SH Exh. 36 at 13 and Tr.
1587-88.) However, at the time the July 13 letter was
written. a copy of the notes were in Ms. Barr's file cabinet
and the original of the notes were lodged with Scripps
Howard's counsel. It is accepted that Ms. Barr probably
had forgotten that she still had a copy of the Covington
notes. There was testimony received from a legal assistant
at Baker & Hostetler who undertook a search on February
10, 1994, after Scripps Howard's attorneys learned that the
copy of the notes had been discovered. He testified that the
notes had been placed in a box at the law firm which was
segregated from working files and which was marked:

Documents sent by station but not produced because
outside time period or because work product.

Counsel for Four Jacks and the Presiding Judge were
notified promptly of this oversight and copies were made
available forthWith. (Tr. 1539, 1743, and FJ Exh. 29.)

21. These mishaps in discovery are not substantial evi
dence of an attempt to mislead or deceive on the part of
Scripps Howard. Nor has Scripps Howard lacked decisional
candor with respect to the NBC correspondence or the
Covington notes. Scripps Howard had done its job in June
23, 1993, when Ms. Barr sent the original Covington notes
to Baker & Hostetler. She also had sent a cover memoran
dum on that date stating that she was forwarding the
documents and advising officers of Scripps Howard of that
fact by furnishing copies to them of the transmitting
memorandum. There is· no basis on the facts here to con
clude that Scripps Howard knowingly participated in the
manner in which its attorneys later handled the evidence.

22. Had there been an efficient production of the docu
ments at the discovery phase there would have been no
need to add the issues against Scripps Howard. But the
circumstances as they unfolded left no alternative but to
investigate fully, at Four Jacks' request, the fate of the
documents which were clearly relevant and material to
Scripps Howard's claimed renewal expectancy. It was deter
mined that there was an unfortunate failure to retrieve
documents at Scripps Howard and at the offices of its
attorneys which caused expense and delay to Four Jacks, to
Scripps Howard and to the Commission. However, it ap
pears that attorneys directly responsible for the storage of
the notes considered them to be work product and/or they
secured the original of the document in a box reserved for
documents which had been screened and had been deter-

Opinion And Order FCC 94M-SO, supra. at Para. 13 and n.5.
(Four Jacks had not been told that notes were believed dis
carded until Ms. Barr was deposed in July 1993. Scripps Howard
had failed to use the prescribed procedures for seeking in cam
era review and protection of the notes as a work product.)
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mined to be outside the relevant time period. Therefore, as
a result of a mishap, the Covington notes were not timely
made available to Four Jacks in discovery.8 The NBC
correspondence and the Covington notes, which are the
evidence that has been the subject of the issues, are not
wholly incriminating. And to some degree, aside from their
weight, the notes might support Scripps Howard's claim of
a renewal expectancy. Therefore, there is no apparent mo
tive found for Scripps Howard, either directly or through
its counsel, to deliberately withhold the NBC correspon
dence or the Covington notes from Four Jacks or from the
Commission.

Four Jacks Broadcasting, Inc.

23. Findings are made with respect to Four Jacks on the
following issues that were added:

A. To determine whether Four Jacks misrepresented
or lacked candor before the Commission in its ap
plication, pleadings, documents and/or testimony re
garding its integration commitment to resign then
current employment positions of David D. Smith.
Robert E. Smith. and/or Frederick G. Smith.

B. To determine the effect of the foregoing issue on
the qualifications of Four Jacks to receive a Commis
sion license for Channel 2 in Baltimore, MD.

Memorandum Opinion and Order FCC 94M-51, released
February 1, 1994. The issues were sought by Scripps How
ard and were opposed by the Bureau.

24. Four Jacks has no ownership interest in or control
over any medium of mass communication. Four Jacks is
affiliated through common ownership with Sinclair Broad
cast Group, Inc. ("Sinclair"), a holding company. The
officers. directors and shareholders of Four Jacks control
Sinclair through their stock ownerships and their positions
as directors and officers of Sinclair. They are: David, Rob
ert, Frederick, and J. Duncan Smith. (FJ Exhs. 1, 2 and 3
at 1-2.) The four Smiths are also related as brothers.9

Sinclair's Business
25. The evidence shows that through various subsidiaries,

Sinclair owns and operates television stations WBFF(TV),
Baltimore, Maryland; WPGH-TV, PittSburgh, Pennsylvania;
WTTE(TV), Columbus, Ohio; WTTO(TV), Birmingham,
Alabama; and WCGV-TV, Milwaukee, Wisconsin. The sta
tions in Columbus, Baltimore and Pittsburgh are Fox affili
ates. The Birmingham. station WTTO(TV) and the
Milwaukee station WCGV-TV were acquired by Sinclair
subsidiaries subsequent to the Phase I portion of this case.
On November 22, 1994, the Commission granted an ap
plication for consent to the acquisition by a Sinclair subsid
iary of television station WLFL(TV), Raleigh North
Carolina. (FJ Exh. 1 at 2; Tr. 1793-94; FJ PFC at 48 n.15.)
Sinclair's business is the management of its subsidiary tele-

8 The Presiding Judge has ruled previously that Baker &
Hostetler's reading of the Four Jacks' document request was
possible. even if overly. narrow and teChnical. Memorandum
Opinion and Order, FCC 94M-177. released March 18. 1994 at
n.2. That ruling remains the law of the cue.
9 Each owns 25% of Sinclair's stock and each serves as a
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vision stations. (Tr. 1778-79.) That business also includes
planning Sinclair's expansion as a holding company and
providing programming for other stations in Sinclair's mar
kets. (Tr. 1779; SH Exh. 40. Tab 14 at 44 [strate3Y] and 14
[programming service agreements with WNUV and
WVTV].)

26. At the time of the hearing, Four Jacks had filed
disclosure documents with the U.S. Securities & Exchange
Commission ("SEC") in connection with a contemplated
public offering of debentures, seeking initially to raise
$100.000,000, an amount later increased to $200,000,000.
The funds were to be used to refinance an existing bank
debt and for business expansion. (SH Exh. 40 at Tab 14
and at Tab 17 [the "Prospectus"].) One of Sinclair's pub
licly disclosed operating strategies was "to acquire addi
tional broadcast properties which offer attractive growth
opportunities." (SH Exh. 31 at 4, 47.)

27. On September 3, 1991, Four Jacks filed its applica
tion for Channel 2 which had recently been acquired by
Scripps Howard. The license renewal period was coming to
a close. Strategically, it was an opportune time for Sinclair
to file. a competing application. In keeping With Sinclair's
publicly disclosed acquisition strategy. Sinclair was pre
sented with an opportunity to acquire a VHF station at a
comparatively low cost. Sinclair would be required to di
vest its interest in its Baltimore UHF Station WBFF(TV) if
it succeeded in its effort to acquire VHF Station WMAR
TV in Baltimore. The award of a construction permit for a
VHF facility in the Baltimore market on condition of
divesting WBFF(TV) could have been an advantageous ex
change.

28. Four Jacks presented evidence at the hearing seeking
to show that it was feasible for the Smiths to remain as
officers, directors and owners of Sinclair. and to continue
to carry out their responsibilities at Sinclair while integrat
ing into the management of Channel 2. From the evidence
it appears that the proposal for the Smiths to manage
Station WMAR-TV full-time without resigning from Sin
clair, or without placing their Sinclair ownership in trust
or some similar arrangement, probably would not be a
feasible proposal. But the issue for resolution at this stage
of the proceeding is only whether Four Jacks filed disclo
sures at the Commission and/or presented testimony which
misrepresented or which was lacking in candor with re
spect to its integration proposal.

Application Disclosure
29. Four Jacks' Form 301 Application was filed on Sep

tember 3. 1991. It disclosed that David. Robert and
Frederick Smith "will resign from their then-eurrent em
ployment." (SH Exh. 46 [Form 301 Exh. 6] and Tr. 1984.)
1. Duncan Smith, the fourth brother, was not proposed for
integration and so there was no similar pledge for him.
The Commission was further advised in the same applica
tion disclosure:

Sinclair director. David Smith is President, Chair of the Board,
Chief· Executive Officer and a DirKtor of Sinclair; Robert
Smith is Vice President, Treasurer and a DirKtor; Frederick
Smith is Vice President. Assistant Treasurer and a Director; and
Duncan Smith is Vice President. Secretary and a Director. (FJ
Exh. 2 at S; Tr. 1073-74, 1296.)
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Presently, Sinclair Broadcast Group, Inc., the ulti
mate parent of television station, WBFF(TV),
Baltimore, Maryland, is managed by a committee
consisting of the four Smith Brothers. All decisions
are made by them jointly and they are involved in all
aspects of the day-to-day operation of the station.
David Smith is primarily responsible for negotiation
and selection of film product for the station. The
other brothers, however, share this task with him.

When the application for Channel 2 is granted, Da
vid, Robert, and Frederick will be involved in the
day-to-day operations of Channel 2 on a full-time
basis as described above. Though they will carry.
respectively, the titles of General Manager, Station
Manager, and Operations Manager, they will run the
proposed family-owned station as a management com
mittee, ultimately sharing responsibilities for all as
pects of station management and operations. As
noted in the application, each is an officer and direc
tor of the applicant and each will be a full-time
management employee of the applicant if its applica
tion for Channel 2, Baltimore, Maryland, is granted.
To fulfill their integration commitments. each of the
brothers will resign from their then-eurrent employ
ment and will limit or terminate any other activities
that might interfere with their integration commit
ments. (Emphasis added.)

This disclosure obfuscates more than it clarifies. On the
one hand, the Commission is advised by Four Jacks to
ignore the respective management titles that were ascribed
to David, Robert and Frederick because they will share
responsibilities. See Petition for Reconsideration and/or
Clarification, 7 F.e.e. Rcd 6800-01 (Comm'n 1992) (iden
tified management must report to work at main studio on
daily basis, spend substantial time there, use the station as
"home base" and must not "ghost manage"). Then the
Commission is advised that the integration of the Smiths
into those positions will be able to be fulfilled because each
of the brothers will resign from "then-eurrent employ
ment" and each will "limit or terminate" any other activi
ties that might interfere with their integration
commitments. After hearing and observing the Smiths
testify, these conflicting disclosures are resolved by con
cluding that the Smiths have always intended to run Chan
nel 2 as a committee from their Sinclair offices. But that
intention was not fully disclosed to the Commission in
Four Jacks' disclosure documents.

Intelration Statement DIsclosure
30. On April 6, 1993, the Presiding Judge ordered each

party to file a "full, cOmplete, and definitive statement of
their respective integration proposals." Prehearing Confer
ence Order FCC 93M-146. It was ordered that:

10 Four Jacks earlier represented in its Form 301 Application
that "in mid-l988, [Robert Smithl became a full-time employee
of Channel 4S's parent, Sinclair Broadcast Group, Inc." (SH
Exh. 46 [Exh. 6 at 2-3L and Tr. 2011.) The Application also
represented that Frederick Smith "became a full-time employee
of Sinclair Broadcast Group, Inc. on July I, 1991." (SH Exh.
46.) David Smith testified that he works "as an employee" in
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the parties must state specifically their hourly in
tegration commitments and their definitive intentions
to leave their current employment and other business
positions and ventures (service on board of directors,
ownership of businesses).

[d. In response to that directive, Four Jacks filed its In
tegration and Diversification Statement ("IDS") on May 7,
1993. which disclosed that each of the three integrating
Smiths:

will participate full-time, a minimum of 40 hours per
week, in the management of the proposed facility
--[and] will resign from his then-eurrent employment
and will limit or terminate any other activities that
might interfere with his integration commitment.

(SH Exh. 47 at 2-3.)

Written Testimony Disclosure
31. On September 13, 1993, Four Jacks exchanged its

written direct testimony and stated with respect to each of
the Smiths proposed for integration that:

[iJn the event of a grant of the Four Jacks' applica
tion, to fulfill my integration commitment, I will
resign from my then current employment and will
limit or terminate any other activities that might
interfere with my integration commitment. .

(FJ Exhs. 2, 3 and 4.) The written testimony stated further
that:

[N]othwithstanding SBG's [Sinclair's) other media in
terests, I am able and committed to carrying out my
pledge to manage, on a full time basis, a VHF televi
sion station in Baltimore, Maryland.

[d.
32. The Bureau notes and it is found here that there is

no evidence of the Smiths specifically pledging to relin
quish ownership of Sinclair or to leave their positions as
officers and directors of Sinclair. But the converse is also
true with respect to the three disclosures. There is no
evidence in the disclosures that the Smiths specifically
excluded Sinclair ownership and their positions with Sin
clair as officers, directors and managers from the broad
pledge to divest their then-current employment. 10 There
fore, the inquiry has focused on why Four Jacks left its
integration disclosure to the Commission incomplete and
whether such incomplete disclosure was intentionally mis
leading and/or lacking in candor.

the Baltimore office, Robert Smith testified to his present "em
ployment" as he was asked OR cross-examination, and Frederick
Smith similarly confirmed his "employment" on cross-examina
tion. (Tr. 1134; Tr. 1239. 2013: and Tr. 1371.) Therefore. it is
concluded that the Smiths accepted the practice of being re
ferred to as employees of Sinclair in state and federal disclosure
and reporting documents.
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InWal SEC Disclosure
33. While making the above disclosures at the Commis

sion (wherein Four Jacks left unclear whether the Smiths
would remain with Sinclair after receiving Channel 2)
Sinclair, under common control of the Smiths. was making
related but different disclosures at the SEC. On September
28. 1993, Sinclair stated to the SEC:

[Mlembers of the Smith Family hold ownership in
terests in various non-Company entities which are
involved in businesses related to the business of the
Company [e.g. Four Jacks}--.

Members of the Smith Family are free to continue to
own these interests and to acquire additional interests
in television industry enterprises, including interests
in enterprises that are competitive with the Company
or the Subsidiaries. Such activities could present a
conflict of interest with the Company in the allocation
of management time and resources of executive officers
and in diversion of corporate opportunities.

(SH Exh. 26 at 15.) (Emphasis added.) That same disclo
sure was filed with the SEC again on November 9, 1993,
while the Phase I hearing was underway. (SH Exh. 31 at
15-16.) At that time, Sinclair was in the process of seeking
millions of dollars from public investors to expand a busi
ness which would compete for the time of the Smiths if the
Smiths actually were involved in the day-to-day manage
ment of Channel 2. Sinclair found it necessary to disclose
the risk to prospective investors that the acquisition of
Channel 2 by Four Jacks, with the attendant duty to carry
out a full-time integration pledge. could present a conflict
in the allocation of the Smiths' time between Sinclair and
Four Jacks (althOUgh the name "Four Jacks" was not used
in the disclosure). That SEC disclosure supports the inter
pretation that the proposal to leave "then-eurrent" employ
ment included a promise to leave employment at Sinclair
in order for the Smiths to meet the forty hour per week
integration commitments. However, the weight of the tes
timonial evidence and later SEC disclosures establishes that
there was never any intention on the part of the Smiths to
be taken away by the Four Jacks venture from the day
to-day management of Sinclair. As discussed below, the
SEC staff apparently saw the hedged risk and required
more specific disclosure about the Smiths' intentions to
stay with Sinclair even if Four Jacks succeeded in obtain
ing Channel 2.11

Posthearing SEC Dbclolure
34. By December 1993, a month after the Phase I hear

ing and the conclusion of the Smiths cross-examination.
Sinclair's SEC Prospectus contained even more specific
information about Four Jacks' Form 301 Application
(where the representations had been made that the Smiths
"would resign from their then-eurrent employment and

11 Four Jacks was making its ultimate Commission disclosure
of integration upon the exchange of its testimony on September
13, 1993. SinClair was simultaneously disclosing related business
risks to the SEC. On September 28, 1993. Sinclair disclosed to
the SEC under the category of "Dependence on Key Penonnel"
that "[t)he loss of services of any of the present officers and
especially its President and Chief executive Officer, David D.
Smith, may have a material adverse effect on the operations of
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limit or terminate any other activities that might interfere
with their commitments to Four Jacks" [SH Exh. 34 at
19]). Sinclair disclosed to the SEC:

The Company [Sinclair! does not believe that such
commitment of resignation requires them [the
Smiths] to resign as officers or directors of the Com
pany or to dispose of their ownership interests in the
Company.

Further, the Company has been informed by its FCC
regulatory counsel and each of these officers that in
neither the application nor the FCC proceeding with
respect to Four Jacks has any of these officers com
mitted to resign his official positions with, or dispose
of his ownership interests in, the Company in the
event that Four Jacks is awarded such channel by the
FCC. Moreover, the Company believes that each [of
the Smiths] will be able to perform all of his current
duties with the Company while fulfilling his commit
ment to work for Channel 2.

(SH Exh. 34 at 19.) This is a far more precise and a much
more complete description than the earlier disclosures
made by Four Jacks to the Commission in the Form 301
Application, the IDS and the written testimony. David
Smith testified that the more detailed description was added
in December at the request of the SEC "to clarify for the
benefit of investors the intentions of [the Smiths] with
respect to the proposed Channel 2 facility." (FJ PFC at 67
and Tr. 1908-09; 2187.) Thus, by December 1993, after the
conclusion of Phase I of the hearing, it was made clear to
the SEC by Sinclair that the Smiths would remain with
Sinclair even if Four Jacks should acquire Channel 2. The
same information became available to the Federal Commu
nications Commission only by the evidence introduced by
Scripps Howard in Phase II.

35. There is other Four Jacks disclosure in the written
testimony that is considered. Each of the written testimo
nial statements of the Smiths includes the following lan
guage:

[N/otwithstanding SBG's [Sinclair's! other media
interests, I am able and committed to carrying out
my pledge to manage, on a full-time basis, a VHF
television station in Baltimore, Maryland, --.

(FJ Exhs. 2, 3, 4.) The phrase "notwithstanding SBG's
[Sinclair'sl other media interests" reasonably implies that
those "other media interests" would include Sinclair, al
though the name Sinclair was not used. It also could
reasonably be assumed that without making· a specific
pledge of divestment or trust arrangement, the Smiths
would continue to hold their stock in Sinclair. But the
evidence does not establish that the Smiths could continue
to serve as Sinclair's officers and directors and continue to

[Sinclair]." (SH Exh. 40, Tab 14 at 17.) In recognition of the
importance of David Smith to the success of Sinclair's business,
Sinclair had insured his life for SS million. (ld.) A prospective
investor might reasonably presume that David Smith intended
to remain as Sinclair's full-time Chief Executive Officer with
out any distractions for the foreseeable future. (Tr. 1076, 1095,
1895.)
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carry out the functions associated with those positions
while working 40 hours each week in their allotted posi
tions at Channel 2.

36. The Smiths also testified that the phrase "then-cur
rent employment" was directed to possible employment
that might exist in the future when Four Jacks was award
ed the license for Channel 2. Some bizarre future employ
ment scenarios were suggested (e.g. McDonalds [Tr. 20921,
lemonade stand [Tr. 20921) which would be abandoned or
curtailed in order for the Smiths to fulfill their integration
pledges. The Smiths also presented evidence that their su
pervisory duties at Station WBFF(TV) would be eliminated
because their UHF Baltimore facility would need to be
divested if WMAR-TV were acquired. (Tr. 1917-19; FJ
Exhs. 26, 27, 28.) The hypothetical jobs are rejected as
such and the definitive pledge to divest Station WBFF(TV)
is irrelevant.

The Smiths as Employees of Sinc:lair
37. Notwithstanding usages in Commission filings of the

term "employee" to describe relationships with Sinclair
and the admissions of employee status on cross-examina
tion, the Smiths testified that they do not consider them
selves to be "employees" of Sinclair "in the traditional
sense." (See FJ PFC at 61 and FJ Exhs. 26,27,28.) David
Smith explained that he and his brothers are own
er/operators and they do not have any of the limitations on
their movements as would be the case with traditional
employees such as salaried office workers. (ld. and Tr.
1771, 1822, 1919,2009,2133'.) That opinion is shared by
Robert Smith (Tr. 2010, 2036) and Frederick Smith (Tr.
2137-39.)

38. There is documentary evidence in the record which
supports these views of the Smiths. Compensation paid the
Smiths is reflected in the corporate income tax returns as
"compensation of officers." (SH Exh. 40, Tab 1.) A Sinclair
minute of February 2, 1993, reports an authorized bonus to
be paid to the "owners" in the amount of 20% of Sinclair's
1992 excess cash flow. (SH Exh. 40, Tab 27.) And another
Sinclair minute of September 20, 1993, authorized the
payment of bonuses to the Smiths as compensation for
"executive officers/principals" for their successfully carry
ing out "executive" functions that advanced the business of
Sinclair. (SH Exh. 40, Tab 45.) Disclosure documents filed
with the SEC referred to "Executive Compensation" for
the Smiths. (SH Exh. 26 at 55; SH Exh. 31 at 57; SH Exh.
34 at 58; SH Exh. 40, Tab 18 at 18.) Finally, David, Robert
and Frederick Smith are enrolled in an exclusive health
program that is available to "Officers Only". (SH Exh. 40,
Tab 29 at 1; Tr. 2027-28,2040.)

39. On the other haRd, Scripps Howard introduced cer
tain of the business records of Sinclair to show that the
Smiths were treated as employees for purposes of reporting
to agencies. The names of the Smiths are included in a list
that is submitted with payments to the Maryland unem
ployment insurance agency because the information is re
quired by a state form. Also, payments to the Smiths are
generated through the same payroll system that administers
compensation to the employees of Sinclair and its subsid
iaries. In general, the Smiths were not concerned or even

12 Scripps Howard examined the Smiths extensively on their
involvements with the individual TV stations and with respect
to the small service corporations that are used as collection
points for rentals on tower spaces and conduits for maintaining
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knowledgeable of how their earnings were being reported
on Forms W-2. Nor were they informed about their Forms
W-4. These were documents that were merely forwarded to
their accountants. Nor were they concerned whether they
are considered "employees" for income tax reporting pur
poses. David Smith testified that he has never read the
401(k) plan. Nor had he seen the company's health benefit
plan before being deposed in this case. The testimony of
Robert and Frederick on these same points were similar.
While Scripps Howard was able to show that the Smiths
were reported as "employees" of Sinclair to various agen
cies, this evidence does not detract from the finding that
they conduct themselves more as owners of Sinclair than as
salaried employees as those words are commonly under
stood in everyday usage.

The Smiths' Integration by Committee
40. Each of the TV stations owned by Sinclair has a

full-time General Manager who is responsible for the sta
tion's day-to-day operations. (FJ Exh. 2 at 2 and Tr. 1144,
1250, 2107.) Also, each of the stations has its own Business
Manager and a business department. (Tr. 1145.) Sinclair
has employed a full-time Comptroller who oversees the
daily business transactions of the stations. (Id.) The SmithS
talk with Station Managers intermittently approximately
once each week. (Tr. 2111.) Their management style is
further illustrated by the division of management respon
sibilities among the three brothers who work each day in
the same office. 12 Each of the brothers has an area of
interest. David Smith is primarily involved in strategy plan
ning, including the -acquisition of new stations. (Tr. 1996.)
David Smith also handles most of Sinclair's syndication
negotiations. (Tr. 2108.) He testified that those activities do
not require an extensive amount of time. (Tr. 2000.) Rob
ert Smith testified that he has responsibility for supervising
the overhead which involves signing off on order requests.
(Tr. 2065, 2107-09.) But he does not ordinarily review the
individual station sales reports. (Tr. 2106.) Frederick Smith
testified that he relies on the station personnel and appar
ently he does not exercise much supervision. (Tr. 1336-37.)
In September 1994, he had cut back his involvement with
Sinclair bya factor of about 50% and he was involved with
selecting a company aircraft. He also was building a house
for himself. (Tr. 2224-6.)

41. There is nothing in the past experience of the Smiths
or in their work habits upon which to base a reasonable
probability of the feasibility of the Four Jacks integration
proposal. David, Robert and Frederick Smith represent
that they intend to work at Station WMAR-TV at least
forty hours each week. The brothers testified that they
would switch to a "management committee" concept from
the current "executive committee" approach at Sinclair.
(Tr. 2101, 2205-06.) In that way, the three Smi.ths would
operate at Four Jacks as a team of nominal department
heads: David as the General Manager, Robert as Station
Manager, and Frederick as Operations manager. (Tr. 2100,
2112,2205-07, 2209-10.) That conclusion is consistent with
the integration disclosure of the Form 301 Application that
despite their holding titles of General Manager, Station
Manager and Operations Manager, the Smiths will run

WBFF(TV)'s transmitter. There was no evidence establishing
that the Smiths' supervision of those small companies took an
appreciable amount of time. -
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Four Jacks as a "managing committee". 13 (SH Exh. 46
[Exh. 6 to Form 3011.) The Smiths testified that they had
not yet discussed whether or not they will have some
overall management committee in place, formaUy or infor
maUy, in connection with the operation of Channel 2. (Tr.
1149; 1271-72; 1924; 2210.) Therefore, it can only be con
cluded that Channel 2 would be managed by a committee,
no matter what it would be called, in substantially the
same manner as the other Sinclair subsidiaries.

42. Overall, the evidence indicates that none of the
Smiths has set hours for whatever tasks they perform· at
Sinclair. They each arrive at the office and leave at times
they deem appropriate. (FJ Exh. 26 at 3; Tr. 1990, 2063,
2105.) David, Robert and Frederick Smith spend much of
their time at Sinclair reading the trade press, responding to
telephone calls, talking among themselves, contemplating
business opportunities, and speaking to operating personnel
who service the Baltimore WBFF(TV) facility. (Tr.
1143-44, 1248, 1338-39, 2226.) Based on the absence of any
plan to show how the Smiths would assume Four Jacks'
day-to-day management, it is found that the Smiths would
manage WMAR-TV in the same way that they manage the
other Sinclair stations. In view of the acquisition strategy of
Sinclair, it cannot be concluded that the Smiths could or
would devote eight hours each day to the management of
one TV station.

43. Four Jacks has argued since Scripps Howard filed its
motion to add the issues that the intesration pledges did
not go so far as to include the Smiths leaving their posi
tions at Sinclair. After reviewing the evidence' and observ
ing the witnesses testify, it is found here as a fact that the
incomplete disclosures of Four Jacks in its Form 301 Ap
plication, in its IDS. and in the sworn written testimony of
the three Smiths were not meant to inform the Commis
sion that the Smiths would resign from all positions of
employment held by the Smiths on the date that they were
awarded the license. That pledge would apply only to
positions of employment that might interfere with Four
Jacks' integration. And since the evidence establishes that
the Smiths intended to operate Four Jacks as a committee,
their employment with Sinclair would not interfere with
the limited type of "integration" that was intended.

DISCUSSION

Scripps Howard
44. The misrepresentation/lack of candor issues were nec

essary to discover the facts and circumstances of the fail
ures of Scripps Howard to produce relevant evidence with
respect to the NBC correspondence and the Covington
notes. 14 Also, it has been held that allegations of misrepre
sentation and/or lack of candor in discovery present sub-

13 ComJXIrt Minority BrQfldc4sters of EaSI Sl. Louis, [PIC., 99
F.C.C. 2d 264, 267 (Review Bd 1984), modi~d, 57 Radio Reg.
2nd (P&F) 1390 (Comm'n 1985) (identified positions such as
station manager must have management responsibilities that are
implied in the title).
14 It is not clear whether the Commission's procedures for
fines and forfeitures would apply to a failure to make discovery.
See Aigreg CelidUJr Ellgilleering, el al., 9 F.C.C. Rcd 5098, 5149
(power of presiding trial judge to inquire into abuse of process
and to assess forfeiture for failures of attorneys to make timely
discovery not reached by Review Board.)
15 There was no request by Four Jacks' attorneys for a con-
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stantial questions of fact. Washington's Christian TV
OUlreach, 99 F.C.C. 2d 395, 400-401 (Review Bd 1984)
("truthfulness and candor are as much expected in discov
ery as they are with respect to submissions to the Commis
sion itself.") See also WNST Radio, 70 F.C.C. 2d 1036
(Review Bd 1978). But here the issues are resolved in favor
of the renewal applicant. The documents with respect to
both the NBC correspondence and the Covington notes
were produced ultimately by Scripps Howard. While the
testimony of Ms. Barr raised substantial questions, the NBC
facsimile correspondence was identified by Ms. 8arr in her
deposition of July 1993. Discovery enforcement was not
sought by Four Jacks until October 1993.15 Four Jacks
obtained copies of the NBC correspondence in time for
their use at the hearing in November. The Covington notes
had been forwarded timely by Ms. Barr on behalf of
Scripps Howard to its attorneys. She also informed Scripps
Howard's officers of the transmission. Therefore, Scripps
Howard had done its job in complying with discovery of
the Covington notes. While Ms. Barr may have had
incidents of a faulty memory, she was consistent in disclos
ing that there were notes prepared by Janet Covington
which were used in preparing the renewal exhibit. Com
pare Broadcasl Associates of Colorado, 104 F.C.C. 2d 16
(Comm'n 1986)(inaccurate deposition testimony insuffi
cient to warrant disqualification). And as a result of Ms.
Barr's efforts, Four Jacks obtained discovery of the notes in
time to examine Ms. Barr in Phase II and to preserve the
testimony of Mrs. Covington in a deposition. 16

45. There was a failure to make a timely disclosure of
the Covington notes. But it was the Scripps Howard attor
neys who failed to produce the document of which they
had custody since June 1993. The Presiding Judge has
made factual findings that Ms. Barr had timely disclosed
the notes to counsel and Scripps Howard should be al
lowed to rely on its trial counsel to properly disclose the
notes in discovery in the event the Presiding Judge ordered
disclosure. For their part, counsel for Scripps Howard
fought vigorously against disclosure and it was found that
their reading of Four Jack's document request was in
correct. But it was at least an arguably plausible litigator's
interpretation. See Memorandum Opinion and Order, FCC
94M-I77, released March 18, 1994 at 3 n.2.

46. More importantly, the Commission has held that the
conduct or misconduct of the applicant is the primary
focus of the hearing and that counsels' conduct is merely
tangential to the inquiry. Opal Chadwell, 2 F.C.C. Rcd
1197, 1198 (Review Bd 1987), affd, 2 F.C.C. Rcd 3458
(Comm'n 1987). As that policy is applied here, the focus is
on Ms. Barr's testimony. She never denied· the existence of
facsimile correspondence with NBC and she timely
forwarded the Covington notes to counsel. Scripps Howard
did its part with respect to the evidence and its license

ference which could have been held immediately following the
Barr deposition. The Presiding Judge would have been in a
position to require that the NBC ~similes be thoroughly
searched for and that if necessary, subpoenas of NBC for lhe
documents would have been authorized. Instead, Four Jacks
waited until October 1993, and then submitted an ex parle
subpoena request which could have led to a delay of the pro
ceeding.
16 Due to a severe personal hardship if required to testify. \fr~.

Covington's deposition testimony was received in evidence and
she was not required to further testify. see Memorandum Opl1l
ion and Order, FCC 94M-512, released September 7, 1994.
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should not be jeopardized by the treatment of documentary
evidence by its counsel in discovery. Cf. Algreg Cellular
Engineering, supra at 5150 (close examination of record
reflects the witness apparently complied with directives to
search for documents). Therefore. the weight of Commis
sion authority requires a ruling here that the basic qualify
ing issues added against Scripps Howard be resolved in its
favor. 17

Four Jacks
47. It is concluded after a review of the evidence that the

Smiths are "executive" employees and that they never in
tended to divest themselves from their positions with Sin
clair. 18 Yet Four Jacks never explains why it was not made
clear in its various integration pledges to the Commission
(as it was made clear to the SEC) that they would remain
with Sinclair and manage Channel 2 by committee while
retaining their executive positions with Sinclair. The Com
mission was entitled to a full and complete statement as to
what was intended. Yet no party who advances Four Jacks'
position has come forward with an explanation. 19

48. Four Jacks' motive for intending to convey a mean
ing of full divestment of current employment could be to
gain a comparative integration credit. If the Commission
could be convinced that the Smiths would withdraw from
all employment, including Sinclair's operations, and devote
100% of their time to Channel 2, the integration proposal
more likely would be a credible one and Four Jacks'
comparative case would be substantially strengthened. Con
versely, if Four Jacks failed to make a convincing case for
the integration credit, the Smiths' expectations of receiving
the license for Channel 2 in a comparative challenge
would be substantially diminished. if not eliminated. What
may not have been accounted for was the cross-examina
tion and the use of the SEC evidence that would reveal
clearly and unequivocally the Smiths' intentions to stay
with Sinclair whether or not the Smiths are deemed to be
"employees" of Sinclair.

49. Rather than explain its incomplete disclosure, Four
Jacks focuses on the Presiding Judge's question about the
possibility of full integration while the Smiths remain with
Sinclair. Four Jacks quotes the concern without contesting
the accuracy of the underlying facts:

17 In cases for a new allocation, applicants will be bound by the
disservice of their agents, including attorneys. Hillebrand Broad
casling, Inc., 1 F.C.C. Red 419 (Comm'n 1986)(new service 10

the public is paramount and timely compliance with rulings of
presiding judges is required at the risk of an application). But
where dismissal would be the penalty, conditions for that rem
edy have been established by this Circuit. See Communi-Centre
Broadcasting, Inc. v. F.C.C., 856 F.2d 1551, 1554 (D.C. Cir. lQAA)
(there must be consideration given to (1) the applicant's jus
tification for the failure to comply with an order; (2) prejudice
to the other parties; (3) the burden shown to operate on the
administrative system; (4) the need to deter future misconduct.)
A dismissal of Scripps Howard's application would not be ap
propriate under those standards. The attorneys were reacting as
litigators to discovery requests and discovery was ultimately
completed. The only prejudice to Four Jacks was delay and
expense which was in part invited as a result of the three
months lapse before seeking relief.
18 Four Jacks was assigned the burden of establishing by a
preponderance of the evidence that it is qualified to be a li-
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While it is recogniZed that Sinclair is a holding com
pany for the three Fox affiliates and that day-to-day
operations are conducted by individual station man
agers who are answerable to the Smiths, the full-time
and attention of the three Smiths are at Sinclair,
including its ongoing acquisition program.

Memorandum Opinion and Order FCC 94M-51, supra at
Para. 8 and Four Jacks' PFC at 88-89. These are ultimate
facts which are more significant than the myrtad of evi
dence that was introdu.ced on "employment." These stated
concerns are central to Four Jacks' disclosure that the
Smiths intended to "integrate" into the management of
Four Jacks while retaining their positions of the day-to-day
control and operation of Sinclair, the holding company.
See Kevin Potter, 7 F.C.C. Red 4342 (Comm'n 1992) (to
sustain claim for full-time integration where other business
is retained applicant must set forth a specific and credible
plan explaining how business would be managed to accom
modate integration), citing Blancett Broadcasting Co., 17
F.C.C. 2d 227 (Review Bd 1969). There was no ,plan pre
sented. The Smiths were not even prepared to establish in
their testimony how they would operate through Sinclair
and/or rearrange Sinclair's affairs and still be able to in
tegrate into the day-to-day operations of Four Jacks, a
scenario that had never been thought through by the
Smiths. See Pleasure Island Broadcasting, Inc., 6 F.C.C. Red
4163, 4165 (Review Bd 1991) (convincing plan needed to
show that a retained business will not interfere with a
full-time integration commitment). Rather than fully dis
close and proffer a .plan, Four Jacks left it to the Bureau,
Scripps Howard. and the Presiding Judge to probe for the
full meaning of the Smiths' integration pledges.

50. In Evansville Skywave, Inc., 7 F.C.C. Red 1699
(Comm'n 1992), the Commission acknowledged "the dis
tinction between finding a proposal unreliable for com
parative purposes and finding that an applicant's proposal
reflects disqualifying conduct." Id. at 1700. For that pur
pose, it was held to be proper for the trial judge in
Evansville, as was done here, to add issues of misrepresenta
tion and/or lack of candor. Id. at n.7. See also Royce
International Broadcasting, 5 F.C.C. Red 7063-65 n.6
(Comm'n 1990) (the record may indicate that an appli
cant's integration proposal is not only unreliable but con
tains false statements amounting to disqualifying
representations). The questionable statements were the

censee. Telestar Inc., 2 F.C.C. Rcd 7352-53 (Comm'n 1987). See
also Greenwich Collieries v. Maher Terminals, Inc., 510 U.S. - ,
1I4 S. Ct. 2251 (1994); and Steadman v. SEC, 450 U.S. 91, 101 S.
Ct. 999 (1981). .
19 The Bureau argues that the "real question" is simply wheth
er the duties that the Smiths would perform for Sinclair if the
Four Jacks application were granted are of such a nature that
they would interfere with the integration commitment in this
proceeding. However, the Bureau offers no justification on why
Four Jacks did not fully disclose right from the beginning the
true intentions of the Smiths to stay as executive-employees of
Sinclair even if Four Jacks is awarded the application. The
Review Board has found a lack of candor when an applicant
"breaches its duty to be fully forthcoming as to all facts and
information relevant to a matter before the FCC, whether or
not such information is elicited." Silver SUlr Communications, 3
F.C.C. Rcd 6342, 6349 (Review Bel 1988), quoted. with approval
in Swan Creek Communications v. F.C.C., 39 F. 3d 1217, 1222
(D.C. Cir. 1994).
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,

commitments of the Smiths to leave all "then-eurrent em
ployment" and to "limit or terminate any other activities
that might interfere with my integration commitment"
without having specifically stated intentions of removing or
limiting their responsibilities and activities as executives of
Sinclair. It was only in SEC disclosures that Four Jacks
made clear that there was never any intention to terminate
or significantly limit the Smiths' involvement with the
activities of Sinclair in order to integrate fully into the
day-to-day management of Four Jacks.

51. Sinclair's SEC disclosure at the time of the exchange
of testimony and the cross-examination of the Phase I
hearing advised that the Four Jacks venture could present
a conflict with Sinclair in the allocation of the Smiths'
time. But after Phase I concluded. Sinclair changed its
disclosure and began advising the SEC in December 1993
that "such commitment of resignation" would not require
the Smiths to leave Sinclair. The feasibility of the proposal
had become suspect when Scripps Howard opened its
cross-examination. The post hearing disclosure to the SEC,
which is highly reliable evidence. was introduced by
Scripps Howard in Phase II. It showed the unvarnished
truth. i.e., a clear unequivocal commitment on the part of
the Smiths to remain with Sinclair as full time executive
employees no matter how this case is decided. There has
never been an explanation offered by Four Jacks as to why
it was decided to give this Commission the inferior disclo
sure. It has been held in this Circuit:

As a licensing authority. the Commission is not ex
pected to "play procedural games with those who
come before it in order to ascertain the truth."

RKO General, Inc. v. F.c.c., 670 F.2d 215, 229 (D.C. Cir.
1981).

52. After the Smiths were off the stand at Phase I's
completion. Sinclair assured the SEC that none of the
Smiths "has committed to resign" from Sinclair or has
committed to "dispose of his ownership interests" in Sin
clair. That intent. which was clearly and positively dis
closed by Sinclair to the SEC in December 1993, was never
presented to the FCC by Four Jacks in a disclosure docu
ment. See 47 C.F.R. §1.65 (an applicant must maintain the
accuracy and completeness of an application by furnishing
additional or corrected information).20 (Emphasis added.)
The corrected disclosure was made to the SEC. But it was
never made to the FCC in a Four Jacks' filing. Without the
Phase II inquiry and the resulting revelations of conflicting
federal agency disclosures, this Commission would have
been left with the incomplete disclosures that the Smiths
would resign from "then-eurrent employment," the plain
meaning of which included employment at Sinclair.

53. Despite this lack of full disclosure to the Commis
sion, there is not sufficient evidence found in this record to
show the required intent to deceive. See Weyburn Broad
casting Limited Partnership v. F.ee, 984 F.2d 1220, 1232
(intent to deceive is an essential element of misrepresenta-

20 Section 1.65 has been interpreted by the Commission to
require "all facts---that may be of decisional silI1ificance so that
the Commission can make a realistic decision based on all
relevant factors." SoiUMm Broadcasting Co., 30 F.C.Co 2d 461,
464 (Review Bd 1972). It seems self-evident that the disclosures
to the SEC should have been made to the FCC as well.
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tion or lack of candor showing). For example. at the outset
of the hearing, the Presiding Judge required that Four
Jacks disclose the "hourly integration commitments" of the
Smiths and "their intentions to leave current employ
ment." Prehearing Conference Order, supra. The IDS made
no specific mention of leaving Sinclair and therefore the
IDS negatively inferred intentions of the Smiths to stay on
at Sinclair. That inference is supported by later testimony
wherein the Smiths consistently denied any intention of
leaving Sinclair. Therefore, it is concluded that notwith
standing inadequate disclosures to the Commission. after
considering the totality of the evidence, findings cannot be
made here that Four Jacks' overall conduct showed the
"deceptive or abusive intent" necessary to sustain a conclu
sion that Four Jacks "committed disqualifying miscon
duct." Evansville, supra at 1701.

SETrLEMENT

54. The Commission's rules with respect to the
settlement of renewal cases provide that where a competing
applicant seeks to dismiss an application prior to the issu
ance of an Initial Decision, "neither the applicant nor its
principals [may receiveI any monetary or other consider
ation in exchange for dismissing or withdrawing its applica
tion." 47 C.F.R. §73.3523(b)(I). The term "other
consideration" consists of "financial concessions" as well as
"nonfinancial concessions that confer any type of benefit
on the recipient." Id. at (d)(4). See also Formulation of
Policies and Rules Relating to Broadcast Renewal Applicants,
4 F.C.C. Red 4780 (1989),2t clarified on recon., 5 F.C.C.
Red 3902 (1990). In order to eliminate the practice of
applications filed to extract "settlement payments", the
Commission adopted measures to remove any profit incen
tive. 4 F.C.C. Rcd at 4784. Under a literal interpretation of
the prOhibition, anything of value which a competing ap
plicant receives which would not be obtainable without
filing a challenging application. would be "consideration."
47 C.F.R. §73.3523(d)(4). But the Commission's primary
concern was the disservice to the public of "settlement
payments" made to competing applicants seeking to extract
a monetary settlement prior to an Initial Decision.

55. On March 24, 1995, Scripps Howard and Four Jacks
submitted a Joint Request For Approval Of Settlement
Agreement ("Settlement") wherein the two parties agree to
the dismissal with prejudice of the Four Jacks application
and the grant of Scripps Howard's renewal application. The
Agreement, to which Sinclair is also a party. is contingent
upon favorable resolution of the qualifying issues that were
added against both parties. The Settlement would not in
volve any "settlement payment" by either party. The only
consideration would be the dismissal of the Four Jacks
competing application here and the dismissal of Scripps
Howard's pleadings which are opposing requests of Sinclair
subsidiaries for Commission administrative relief.22

21 Programming ascertainment or employment concessions are
two examples of the nature of the "other consideration" which
the Commission intends to prohibit. ld. at 4796 n.7S. There are
no such concessions in this Settlement.
22 These unrelated proceedinp involving TV stations that are
owned by subsidiaries of Sinclair include: (a) Request for As-
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56. On April 3, 1995, the Bureau filed Comments On
Joint Request For Approval Of Settlement Agreement
("Comments"). The Bureau supported all terms of the
Settlement except a provision entitled "Further FCC
Filings" (Settlement at Para. 8) whereby Scripps Howard
and Four Jacks mutually agree to not directly or indirectly:

file. or encourage. induce, or pay any other person
or entity to file, any document with the Commission
(including, but not limited to. any petition to deny,
informal Objection, or mutually exclusive application
[but] excluding documents filed in proceedings gen
erally applicable to the broadcast industry as a whole)
that opposes the grant of any application filed by
[Scripps Howard and its subsidiaries or affili
ates/Sinclair and its subsidiaries or affiliates or by any
entity that had. has, or will have a then-current
agreement to provide programming for more than
25% of the broadcast time of a broadcast station]
between (i) the date of filing of the Four Jacks ap
plication; and (ii) the date ten (10) years from the
date of execution of this Agreement--.

The Bureau objected to this provision in its first Comments
on the grounds that it would be against the public interest
to prevent either party from bringing information to the
Commission's attention where there is a bona fide belief
that a station is not being operated in the public interest,
citing Nirvana Radio Broadcasting Corporation, 4 F.C.C.
Rcd 2778, 2779 (Review Bd 1989). In that case; the Review
Board would not accept a pledge precluding any filing with
the Commission which might jeopardize identified broad
cast facilities because such a pledge was open ended and
therefore would not be in the public interest.

57. Scripps Howard and Four Jacks twice requested and
were twice granted extensions of time in order to file a
Reply pleading which would address the Bureau's Com
ments. See Order FCC 95M-1l1, released April 20, 1995,
and Order FCC 94M-1l4, released April 26, 1995. On
April 28, 1995, the applicant parties filed their joint Reply
which clarifies the applicants' intentions and which meets
the Bureau's objection. Now Scripps Howard and Four
Jacks represent that the language of the Settlement quoted
above does not preclude either party from reporting a
violation to the Commission. 23

58. To make clear their intent, Scripps Howard and Four
Jacks represent in their Reply pleading that:

signment of License of WITO(TV) Birmingham, Alabama
(BALCT-930816KV); (b) Request for Assignment of License of
WCGV-TV, Milwaukee, Wisconsin (BALCT-930816KU); (c) Re
quest for Assignment of License of WVTV(TV). Milwaukee,
Wisconsin (BALCT-940829KF); and (d) Request for Assignment
of License of WNUV(TV), Baltimore. Maryland (BALCT
941214KI).
23 On May 4, 1995. the Bureau submitted sua sponte its Com
ments on the Reply wherein the Bureau aeknowledaes that it
has been persuaded by the clarification and that the Bureau
withdraws its objection to Paragraph 8 of the Settlement. The
Presiding Judge has received and considered the Bureau's Com
ment. See 47 C.F.R. §1.294(d) (additional pleadinp may be
authorized by the presiding officer).

Paragraph Eight [of the Settlement] does not prOhibit
either party from filing with the Commission a de
claratory statement bringing relevant information to
the Commission's attention, so long as the statement
does not object. formally or informally, to the grant
of an application.

That representation is treated here as being incorporated
into the Settlement as a material clarification. It is now
evident that the parties consider themselves free to report
relevant information to the Commission at anytime and
that they have agreed only to refrain from "[acting) as an
advocate for any particular course of action by the Com
mission based on the submitted information." And even
that limitation applies for a limited period of time, i.e. ten
years from the signing of the Settlement.

59. The Settlement also provides in Paragraph 8 that the
parties will not file "mutually exclusive applications" for
the next ten years. Were such a provision to have an
adverse effect in the coverage area, as in a covenant not to
compete, it could prevent a future filing which might
involve improvement in service to the public. See James S.
Rivers, Inc., 26 F.C.C. 4 (Comm'n 1959). But there already
exists competition in the Baltimore television 'market be
tween Scripps Howard and Four Jacks. Furthermore, both
parties are able under the Settlement to continue to up
grade present facilities, construct new facilities or acquire
other facilities in the same market. And in view of the
history of conflict between Scripps Howard and Sinclair,
the parties are entitled to a ten year respite from litigation
at the Commission. See Intercontinental Radio, Inc., 62
Radio Reg. 2d (P&F) 1565, supra at 1567 (Comm'n (985)
(Commission approves settlement provision which would
prevent subsequent filing of competing applications for
twelve years).

60. It is concluded that Section 73.3523(b) does not
prohibit a settlement here since the policy against settle
ment payments to non- bona fide competing applicants is
not adversely effected. A settlement on all fronts would be
the most efficient outcome and one that is in the public
interest. Four Jacks made a bona fide challenge in its
competing application for Channel 2. There was no ex
pectation of Four Jacks receiving any monetary payoff. The
non-monetary benefit that Sinclair24 and the Smiths would
receive in settling the case at this time would be the
removal of challenges which Scripps Howard has made to
pending but unrelated assignments of Sinclair controlled 1.
stations. As noted by the Bureau, Four Jacks, the entity'
makin, the challenge, receives no benefit from the Settle
ment. 2 Significantly, there is to be no monetary payoff
even for costs. Settlement presents additional significant

24 The Bureau takes the position that Scripps Howard's re
quest to dismiss the challenges to Sinclair's petitions to assign
does not leave Four Jacks in any better position than before
Four Jacks filed the challenging application. That proposition is
literally true and correct. The real party-in-interest to the "con
sideration" is Sinclair, the holding company which although
nOt a party to this proceeding, owns the effected stations ""hlch
would receive the benefit from the Settlement. And the Smiths
own and control all of the effected entities.
25 Four Jacks was organized by the Smiths as a corporate
entity which is separate and apart from Sinclair. The pur~ of
Four Jacks was the acquisition of Channel 2. That pur~ no
longer exists.
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efficiencies since it will remove from the Commission's
dock.et those other proceedings as well as this litigation
matter. For its part, the licensee Scripps Howard will have
the uncertainty of a challenge dismissed. And considerable
Commission resources will be saved.26 All of these factors,
combine to meet the Commission's policy and analysis on
renewal settlements which states that:

settlements, where abuse of process is not a factor, can
be an efficient way to resolve comparative licensing
proceedings, preserve funds for service to the public,
and allow [the Commissionj to preserve [itsl limited
resources.

4 F.c.c. Rcd at 4784. (Emphasis in original.)33

CONCLUSIONS OF LAW

61. The Presiding Judge has determined the following
conclusions of law:

A. There is not a preponderance of substantial evi
dence in the record to establish that Scripps Howard
misrepresented or lack.ed candor in connection with
deposition testimony and/or pleadings and/or the pro
duction of documents and/or related correspondence,
and Scripps Howard has sustained its burden of proof
on the issues added in FCC 94M-50.

B. There is not a preponderance of substantial evi
dence in the record to establish that FOllr Jacks
misrepresented or lacked candor in its application,
pleadings, documents and/or testimony regarding its
integration commitment to resign then current em
ployment positions of its principals. and Four Jacks
has sustained its burden of proof on the issues added
in FCC 94M-51.

C. A preponderance of substantial evidence shows
that Four Jacks' application was not filed for the
purpose of achieving a monetary settlement payment.

D. The prohibition in Section 73.3523(b) against con
sidering a settlement that is supported by consider
ation before issuance of an Initial Decision does not
apply under the procedural posture of this case.

E. The proposed Settlement, as clarified by the par
ties' joint Reply of April 28, 1995, is in accord with
the Commission's rules and policies regarding settle
ment of comparative renewal cases, and Scripps
Howard and Four Jacks have met the burden of
persuasion that approval of the Settlement in this
case would be in the public interest.

26 At the early stages of this proceeding, Four Jacks sought
issues against SCripps Howard under allegations of
anticompetitive conduct, racial discrimination, and abuse of
commission processes. None of those issues were added. See
Memorandum Opinion and Order, FCC 93M-445, released July
8, 1993. The abuse of process allegations cited petitions for
reconsideration of shon-form assignments of three TV stations
owned by Sinclair. Those petitions were tiled by Scripps How
ard shortly after Four Jacks had tiled its competing application
for Channel 2. Id. at paras. 8-12. There also was an opposition
filed by Scripps Howard to a solution to a problem in connec
tion with the tower height of a Sinclair subsidiary. Id. at paras.

13

ORDER

Accordingly, IT IS ORDERED that the Joint Request
For Approval Of Settlement Agreement filed on March 24,
1995, by Scripps Howard Broadcastin, Company and Four
Jacks Broadcasting, Inc., as clarified,2 IS ACCEPTED and
APPROVED.

IT IS FURTHER ORDERED that the application of
Four Jacks Broadcasting, Inc. (File No. BPCf-910903KE)
for a construction permit for a new television facility on
Channel 2 in Baltimore, Maryland IS DENIED and the
application IS DISMISSED with prejudice.

IT IS FURTHER ORDERED that the application of
Scripps Howard Broadcasting Company (File No. BRCf
910603KX) for the renewal of license at station WMAR
TV, in Baltimore, Maryland IS GRANTED. 28

FEDERAL COMMUNICATIONS COMMISSION

Richard L. Sippel
Administrative Law Judge

9-10. Resolution of those proceedings which are pending on
several fronts is tantamount to an armistice.
27 Claritication is provided in the Reply of SCripps Howard
Broadcasting Company and Four Jacks Broadcasting, Inc. to
Mass Media Bureau's Comments on Joint Request for Approval
of Settlement Agreement tiled on April 28, 1995.
28 The above Parrwl Initial Decision disposes of this case in its
entirety. Garden StltU Broadcasting Limiud Partnership v.
F.e.c., 996 F. 2ei 386, 394 at n.lO (D.C. Cir. 1993). it shall
become effective 50 days after its public release if exceptions are
not filed within 30 days thereafter, unless the Commission
elects to review the case on its own motion.47 C.F.R. § 1.276(d).


